UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF FLORI DA
ORLANDO DI VI SI ON

Inre
PAULA LI CKMAN, Case No. 98-02632-6C7

Debt or .

~— — " N N

DECI SI ON ON DEBTOR S
APPLI CATI ON FOR ADM NI STRATI VE EXPENSE

This case cane on for final evidentiary hearing
on August 10, 2001, of the debtor's application for
adm ni strative expense (Docunent No. 52) and the trustee's
objection to the debtor's application for adm nistrative
expense (Docunent No. 84).

1.

The file reflects the follow ng procedural history:

The Chapter 7 debtor filed an application for
adm ni strative expense (Docunent No. 52) on Decenber 22, 1999,
in the anount of $17,000. On June 22, 2001, the trustee
objected to the debtor's application (Docunent No. 84). On
June 28, 2001, the court entered an order directing a response
to the trustee's objection (Docunent No. 89). On July 5,
2001, the debtor filed a notion to dismss the trustee's

obj ection (Docunent No. 91). The court then set the dispute

involving the debtor's application for adm nistrative expense



for final evidentiary hearing on August 10, 2001 (Docunent
No. 92).

At the hearing, the court orally denied the debtor's
notion to dismss the trustee's objection. The court then
t ook evidence on the disputed issues. At the conclusion of
the hearing, the court requested that the parties file post-
heari ng nmenoranda. The trustee filed a brief (Docunent No.
112) on Septenber 27, 2001. The debtor filed a brief
(Docunent No. 116) on Cctober 1, 2001.

After considering all of the testinony, particularly
t he deneanor and credibility of the witnesses, the exhibits
admtted at trial, the pleadings and witten argunents of the
parties, including the authorities cited by the parties, the
court determnes that the trustee's objection to the debtor's
claimfor admnistrative expense should be sustained and the
debtor's application for allowance of adm nistrative claim
shoul d be deni ed.

1.

The court finds the followi ng facts by a

pr eponder ance of the evidence:

A. The Debtor's Bankruptcy Case.

The debtor filed a petition under Chapter 7 of the

Bankruptcy Code on March 27, 1998. The debtor was pro se. In



her schedul es, the debtor |isted unsecured non-priority debt
in the anbunt of $38,657 (Docunment No. 2). The trustee
conducted a neeting of creditors, pursuant to Section 341 of
t he Bankruptcy Code, on April 21, 1998. At the concl usion of
that neeting, the trustee determned that there were no assets
in the bankruptcy estate that could be adm nistered for the
benefit of creditors (Docunent No. 10). The trustee duly
filed a report of no distribution (Docunent No. 11). On July
7, 1998, the debtor received a discharge of her debts
(Docurment No. 14), and the clerk closed the case soon

t hereafter (Document No. 16).

B. Tibey Pfeiffer's Probate Estate.

In the nmeantinme, on May 4, 1998, the debtor's aunt,
Ti bey Pfeiffer, passed away. The debtor was a 15 percent
residuary beneficiary under her will, as was her brother
St ephen Li ckman (the debtor and her brother are collectively
referred to here as the "Lickmans"). The residuary of the
probate estate consisted of shares of BP Anbco stock and
shares in two illiquid limted partnerships (Debtor's Exhibit
No. 15).

The debtor's cousin, Marcy Shain, was a 60 percent
residuary beneficiary under the will and was also the
executrix of the probate estate (Debtor's Exhibit No. 10).

The Court of Common Pl eas, O phans Court Division, located in
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Phi | adel phi a County, Pennsylvania, issued letters testanentary
to Marcy Shain on July 13, 1998 (Debtor's Exhibit No. 10).

Conflict soon arose between the Lickmans and Marcy
Shain with respect to the adm nistration and di stribution of
the probate estate. The Lickmans took issue with Marcy
Shain's actions both before Tibey Pfeiffer's death (while
operating under a power of attorney) and as executrix of the
probate estate. The Lickmans al so asserted that the executrix
was a non-resident of Pennsylvania and was therefore required
to post a bond.

I n Decenber 1998, the Lickmans commenced litigation
agai nst the executrix in the Pennsylvania O phan's Court
probate case.! The Lickmans filed an energency petition for
injunctive relief and a petition for citation and injunctive
relief seeking to enjoin the executrix from maki ng any further
distributions fromthe probate estate (Debtor's Exhibit No.
10). At about the same tinme, the Lickmans also filed a

petition for discovery (Debtor's Exhibit No. 10).

! The court notes that the evidentiary record nade

on August 10, 2001, does not contain a conprehensive or
conpl ete account of the Pennsylvania O phan's Court
proceedings. O necessity therefore, the court's findings
here are somewhat sketchy.



On Decenber 7, 1998, the Pennsylvania O phan's Court
issued a prelimnary decree that enjoined the executrix from
maki ng further distributions pending the filing of a fina
accounting (Debtor's Exhibit No. 11). On Decenber 23, 1998,

t he Pennsylvania Orphan's Court entered a second decree by
stipulation of the parties (Docunent No. 110, transcript of
final evidentiary hearing held on August 10, 2001, at page 39,
lines 6-12).

That decree dissolved the prelimnary decree and
enj oi ned the executrix from making distributions to any
| egat ee pending the posting of a bond in the anmount of
$400, 000 (Debtor's Exhibit No. 11). The second decree further
provi ded that the executrix could continue to adm nister the
probate estate and pay the expenses incurred in that
adm ni stration. The second decree al so i nposed a deadl i ne of
April 30, 1999, by which the Lickmans were to file an appea
of the Orphan's Court Decree of the Register to WIIs
admtting to probate the estate of Tibey Pfeiffer. Finally,

t he second decree reserved the Lickmans' rights to appeal the
inventory or file objections to any account filed by the
executrix. The executrix posted a bond shortly thereafter
(Docunent No. 110, transcript of final evidentiary hearing

hel d on August 10, 2001, at page 64, lines 17-25).



The Lickmans did not file an appeal of the decree
admtting the will to probate within the tinme set by the
court. On April 29, 1999, the Pennsylvania O phan's Court
i ssued a decree that granted the Lickmans' petition for
di scovery (Debtor's Exhibit No. 11). To date, no denmand has
been nade agai nst the bond (Docunent No. 110, transcript of
final evidentiary hearing held on August 10, 2001, at page 80,
lines 11-14).

C. The Debtor's Reopened Bankruptcy Case

Section 541(a)(5) (A of the Bankruptcy Code provides
that property of the estate includes any inheritance or
bequest to which the debtor becones entitled within 180 days
of the filing of the petition. Notw thstanding this
provi sion, the debtor did not disclose to the Chapter 7
trustee or the bankruptcy court her interest in the estate of
Ti bey Pfeiffer. The debtor instead infornmed her attorneys.

At the hearing, the debtor testified that the "attorneys felt
that it was not yet tine to informthe trustee because [they
and she] didn't think there was anything com ng out of the
probate estate; therefore, there would be nothing for the
bankrupt cy” (Document No. 110, transcript of final evidentiary

heari ng held on August 10, 2001, at page 32, lines 14-19).



On August 10, 1999, counsel for the executrix, David
Segal , contacted the trustee and inforned her of the debtor's
i nheritance. The trustee pronptly filed a notion to reopen
t he debtor's bankruptcy case to admi nister the asset (Docunent
No. 17). The court entered an order reopening the case on
August 16, 1999 (Docunent No. 18).

On the sane date, CGerald J. D Anbrosio, an attorney
now acting on behalf of the debtor, wote a letter to the
trustee urging the trustee to abandon the estate's interest in
the probate estate. He stated his opinion that the debtor's
residuary share in the estate of Tibey Pfeiffer was
essentially without nuch realizable val ue, especially when
subtracted fromthe amounts al ready expended by the debtor in
her litigation efforts in the Pennsylvani a probate case
(Debtor's Exhibit No. 16).2 M. D Anbrosio offered to exchange
the illiquid limted partnership interests for repaynent of

$16, 000 that he said the debtor had expended in attorney's

2 M. D Anbrosio first entered an appearance as

debtor's counsel in this bankruptcy case on August 30, 1999
(Docunent No. 20). He was not then a nenber of the Bar of the
US Dstrict Court for the Mddle District of Florida as
required by L.B.R 2090-1(a). The court entered an order
directing conpliance with L.B.R 2090-1 and striking the

noti ce of appearance (Docunent No. 21). Gary L. Arnstrong

t hen entered an appearance as debtor's counsel on Cctober 14,
2001 (Docunent No. 35). On Decenber 14, 1999, M. Arnstrong
wi thdrew, and M. D Anbrosio, by then admtted to our Bar, was
substituted as debtor's counsel (Docunment No. 47).
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fees in connection with the Pennsyl vani a probate case.?®
Al though the letter was silent on the issue of the contentious
and active probate litigation, the debtor testified that she
infornmed the trustee "many tines" of the executrix' alleged
inproprieties and court orders entered in the probate case
(Document No. 110, transcript of final evidentiary hearing
hel d on August 10, 2001, at page 38, lines 21-25, and at page
39, lines 1-5).

On Septenber 9, 1999, the court approved the
enpl oynent of Lynnea Concannon as attorney for the trustee
(Docurment No. 22). The trustee's counsel then entered into
prelimnary negotiations with the executrix' counsel for the
sale of the estate's interest in the probate estate (Debtor's
Exhibit No. 4). The debtor, on her own, through her
attorneys, M. D Anbrosio and M. Arnstrong, and through a
friend, Robert Daniels or Robert Dizak, apparently nade
several phone calls to the trustee or trustee's counse
asserting her right to prosecute the clainms against the

executrix raised in the probate case in Pennsylvani a

3 Apparently, the debtor's offer excluded the BP

Anoco stock. The trustee took the position that the entirety
of the debtor's interest in the probate estate, including the
stock, the limted partnerships, and any clai ns agai nst the
executri x, was property of the bankruptcy estate and did not
seriously entertain this offer.
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i ndependently of the bankruptcy court and the Chapter 7
trustee. On Septenber 29, 1999, trustee's counsel wote a
letter to the debtor (Debtor's Exhibit No. 5) warning her
that, "if [she] continue[d] to frustrate the efforts of the

trustee to adm ni ster [the] bankruptcy case,” the trustee
woul d seek to revoke the debtor's discharge.

The trustee soon thereafter filed an adversary
proceedi ng seeking to revoke the debtor's di scharge pursuant
to Section 727(d)(2) of the Bankruptcy Code (Adversary
Proceedi ng No. 99-282). The conplaint alleged the debtor's
failure to disclose her interest in the Tibey Pfeiffer probate
estate. After a trial, the bankruptcy court entered judgnent
in favor of the debtor (Adv. Proc. Doc. No. 33), finding that
the debtor's failure to disclose her inheritance did not rise
to the |l evel of conscious fraud required to revoke her
di scharge pursuant to Section 727(d)(2) because the debtor had
relied on the advice of counsel in not disclosing her
i nheritance. (Adv. Proc. Doc. No. 34).

The trustee also filed an adversary proceeding
agai nst the debtor seeking a declaratory judgnment that the
debtor's interest in the Tibey Pfeiffer probate estate,

including all clains arising out of the executrix' actions in

that estate, were property of the estate (Adversary Proceeding



No. 99-227). The debtor vigorously opposed the trustee in
that proceeding. The court ultimtely determ ned that
proceeding in the trustee's favor on sunmmary judgnent and held
that the debtor's rights in the probate estate, including al
tangi bl e assets as well as any causes of action arising out of
the probate estate, were property of the estate. (Adv. Proc.
Doc. No. 29). The debtor took no appeal fromthis judgnent.

The trustee then negotiated a sale of the estate's
interest in the probate estate, including all causes of action
agai nst the executrix, to Marcy Shain individually for the sum
of $23,500. |In the notice of sale (Docunment No. 55, Debtor's
Exhibit No. 15), the trustee stated that the sale price was
"the approxi mate val ue of the BP Anbco Stock." The trustee
further represented that "the clains against Marcy Shain are
val uel ess to the bankruptcy estate.” (Docunent No. 55,
Debtor's Exhibit No. 15). Finally, the trustee represented
that she believed the sale to be in the best interests of the
est at e because:

: any higher sale price is unlikely.

The potential clains against Marcy Shain

Messa woul d require very extensive discovery

and substantial litigation expenses in order

to determ ne the value and nerit of said

clainms. The probate estate woul d conti nue

to expend the estate assets defendi ng such

causes of action with the likely result that

the estate woul d be exhausted. In addition,
Paul a Li ckman has caused the bankruptcy
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estate to incur substantial expense

def endi ng and responding to frivol ous clains

and accusations. The limted partnership

interests do not have sufficient value to

justify further expense and risk of delay in

liquidation of this asset.

After a hearing, the court found the sale to be in
the best interests of creditors and approved the sal e (Docunent
No. 71) over the debtor's vehenent objection. The debtor
appealed this order to the district court and to the court of
appeal s. Her appeal s were disnissed.

LI,

The debtor asserts an adm nistrative expense
claimin the anpunt of $17,000, pursuant to Section 503 of
t he Bankruptcy Code, for "legal expenses and di sbursenents

" The debtor contends that she expended "approxi mtely
$16,000 in legal fees and $1,000 in disbursements . . . to
retain and pay Pennsylvania counsel to initiate proceedings in
t he Phil adel phia O phan's Court to obtain injunctive relief
from unaut hori zed withdrawal s of funds fromthe estate of
Tibey Pfeiffer as well as other proceedi ngs which were
necessary to preserve the assets of the decedent's Estate.”
(Document No. 52).

The trustee objects to the adm nistrative expense

cl ai m because the expenses sought by the debtor were incurred

"while [the debtor] was attenpting to avoid turnover of
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undi scl osed property to the bankruptcy estate.” The trustee
further objects on the basis that the services and costs for
whi ch the debtor seeks an adm nistrative expense provided no
benefit to the bankruptcy estate.

Adm ni strative expense clains allowed pursuant to
Section 503 are accorded first priority status in a bankruptcy
case and are paid directly fromthe bankruptcy estate before
ot her clains, including clainms of unsecured creditors. 11
U S C 8§ 507(a)(1l). As a consequence, the allowance of an
adm ni strative expense cl ai mreduces the funds avail able for

other adm nistrative claimnts and creditors. In re Al umi

Hotel Corp., 203 B.R 624, 630 (Bankr. E.D. Mch. 1996). The

court is therefore required to construe strictly and narrowy
"t he Bankruptcy Code provisions governing requests for
priority paynment of adm nistrative expenses." Whburn

Associ ates v. Kahn (In re Henm ngway Transport, Inc.), 954 F. 2d

1, 5 (1% Cir. 1992). See also, In re Patient Education Medi a,

Inc., 221 B.R 97, 101 (Bankr. S.D. N Y. 1998)[ "Because the
priority elevates the paynent of the admnistrative claimto
the detrinment of the unsecured creditors, the | anguage of
section 503(b)(1)(A) nust be narrowy construed to pronote the

bankruptcy goal of equality of distribution."].
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The administrative claimant carries the burden of

persuasion. Calpine Corp. v. O Brien Environnental Energy,

Inc. (Inre OBrien Environnental Energy, Inc.), 181 F.3d 527,

533 (3d GCir. 1999); Hem ngway Transport, 954 F.2d at 5. The

burden of persuasion is heavier when the claimant is the
debt or who has been di scharged of debts of the sane creditors
that will necessarily receive a dimnished pro rata
distribution if the adm nistrative expense claimis all owed.

See, e.g., Inre Brown, 82 B.R 869, 870 (Bankr. S.D. Chio

1987) .

A. The nmacro view of this dispute.

When the debtor subjects herself to the jurisdiction
of the bankruptcy court, the fresh start she enjoys cones with
a concomtant obligation to cooperate in the adm nistration of

the estate. In re Neese, 137 B.R 797, 800 (Bankr. C.D. Cal.

1992)[debtor's services pledged to the estate by the act of
filing bankruptcy]. This significant principle is illustrated

by Chappel v. Proctor (In re Chappel), 189 B.R 489, 494

(Bankr. 9'" Cir. 1995), a case that is very close on its facts
to this case. |In Chappel, the debtor sought to exclude an

i nheritance fromthe estate. The appellate court affirnmed the
| ower court's determnation that the inheritance was property

of the estate and in doing so touched upon the debtor's

13



adm ni strative expense claim The court noted that the
bankruptcy court had rejected the debtor's claimfor

adm ni strative expense for nonies spent on |legal fees, incurred
inlitigating in the probate court disputes between the debtor
and anot her beneficiary, because the debtor "had a duty to
preserve the probate estate interest.”

To the extent that the debtor incurred fees and costs
to preserve the probate estate asset for the benefit of the
estate, therefore, she did so sinply in the performance of her
obl i gati ons under the Bankruptcy Code and as such those fees
and costs do not qualify as an adm ni strative expense.

Mor eover, the statutory framework of the Bankruptcy
Code nakes clear that responsibility for admnistering the
bankruptcy estate resides solely in the trustee. 11 U S.C.

8§ 323. In this case, the debtor deliberately failed to

di scl ose a significant asset of the estate, however m stakenly,
and usurped for herself the adm nistration of that asset,
precluding the trustee fromperformng her responsibilities to
t he estate.

The debtor contends that her actions should be
construed simlarly to a trustee's because ultimately they
inured to the benefit of the bankruptcy estate. The debtor's

nmoti vati on, however, was her own self-interest even when that
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self-interest inpaired the recovery of an estate asset that
woul d accrue to the benefit of the bankruptcy estate and its
creditors. The debtor expended nonies for |egal services in
the probate case in the clear expectation that doing so woul d
maxi m ze her inheritance. Yet the debtor took an inconsistent
position when the trustee reopened the bankruptcy case,
asserting that the asset had no realizable value to the
bankruptcy estate and shoul d be abandoned.

When it becane apparent that the trustee was going to
adm ni ster the asset, the debtor then sought to retain what she
perceived to be the nost valuable part of her inheritance, the
cause of action against the executrix, while "giving up" the
illiquid partnership stock in return for reinbursenent of her
| egal expenses. This proposal, if accepted, would have
resulted in a significant benefit to the debtor and a
substantial detrinent to the adm nistrative claimants and
creditors of the bankruptcy estate.

The trustee rejected the debtor's proposal. The
debtor thereafter actively opposed the trustee's every action
taken in furtherance of adm nistering the asset for the benefit
of creditors. As a consequence, the trustee was required to
litigate with the debtor in the bankruptcy court to establish

the trustee's clearly superior rights -- at great expense to
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the estate. Thus, the debtor has unnecessarily caused the
estate's legitimte adm nistrative expenses to increase
exponenti al ly.

The al |l owance of an adm nistrative expense in these
ci rcunst ances woul d encourage conduct that is antithetical to
the statutory framework by which a bankruptcy case is to be
adm ni stered. The debtor did in the probate case that which
she was not entitled to do and now seeks to i npose the econonic

consequences of her ultra vires acts upon the very persons

whose rights she deprived by her actions.

VWil e keeping in mnd the macro view of this dispute,
the court can now turn to the specific statutory provisions
upon which the debtor relies.

B. Section 503(b)(2).

The debtor first makes a claimfor the allowance of
t hese expenses pursuant to Section 503(b)(2) of the Bankruptcy
Code. The debtor contends that she stands in the shoes of her
attorney, who would otherwi se be entitled to assert an
adm ni strative expense claimpursuant to Section 503(b)(2).
In other words, the debtor argues that she is sinply a conduit
of paynment for the attorney who rendered actual and necessary

services on behal f of the bankruptcy estate.
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Section 503(b)(2) provides for the allowance of an
adm ni strative expense claim after notice and hearing, for
"conpensati on and rei nbursenent awarded under section 330(a)"
of the Bankruptcy Code. Section 330(a)(1)(A) and (B) allowto
a professional person enployed under Section 327 "reasonabl e
conpensation for actual, necessary services rendered by the

pr of essi onal person, or attorney . . ." and
"rei mbursenment for actual, necessary expenses."” Section 327
provides that the trustee, with the court's approval, may
enpl oy a professional to represent or assist her in carrying
out her duties.

Under this statutory schenme, a professional approved
to assist the trustee under Section 327 may receive
conpensation and rei nbursenment of expenses determ ned by the
court under Section 330 which are afforded adm nistrative
expense status under Section 503(b)(2). The key to Section
503(b)(2), therefore, is the court's approval of the

prof essional ‘s enploynment by the trustee under Section 327.

A plain reading of these statutes conpels the court
to conclude that the debtor can nmake no claimfor
adm ni strative expense pursuant Section 503(b)(2). The debtor
is not a trustee, exam ner, or professional enployed by the

trustee within the neaning of Section 330(a) and can,
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t herefore, make no direct claimfor adm nistrative expense.
The attorney enployed by the debtor is simlarly not a

pr of essi onal enployed by the trustee. Thus, Section 330
"precludes an award of . . . attorney's fees fromthe Chapter

7 bankruptcy estate." 1Inglesby, Falligant, Horne, Courigton &

Nash, P.C., v. Mwore (In re Anerican Steel Product, Inc.), 197

F.3d 1354, 1357 (11'" Or. 1999).

Mor eover, the court can find no authority in the
statute or the case law to support the debtor's conduit theory
as it relates to Section 503(b)(2). The cases that the debtor

relies upon, Alumi Hotel, 203 B.R at 633, and In re Condere

Corp., 251 B.R 693, 695 (Bankr. S.D. M ss. 2000), are cases
in which a creditor sought the allowance of an adm nistrative
expense under a different provision of Section 503 and are
i napplicable to Section 503(b)(2). 1In both cases, the
claimants made their admnistrative clains pursuant to Section
503(b)(4). Section 503(b)(4), of course, specifically permts
a creditor to seek reinbursenent for the nonies the creditor
has paid for the professional services of an attorney or
accountant under certain circunstances.

Section 503(b)(4) is not applicable on these facts
because t he debtor is not a creditor of the estate as that

termis defined by the Bankruptcy Code. Section 101(10)(A)
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defines a creditor as an "entity that has a cl ai magai nst the
debtor that arose at the tinme of or before the order for
relief.” In this case, however, the debtor's claimis for
services that were provided post-petition. Section 101(10)(B)
provi des sone additional ways in which an entity who is not a
prepetition creditor nmay achieve creditor status. None of
these triggering events or circunstances, however, is present
inthis case.* Section 503(b)(4) is therefore inapplicable.
Apparently recogni zing that Section 503(b)(4) provides her no
assi stance, the debtor does not rely on this section.

On the other hand, there is case authority that
supports the trustee's contention that the debtor cannot mnake
an adm ni strative expense claimfor her own attorney's fees
pursuant to Section 503(b)(2). |In Brown, 82 B.R at 871, the
court held that a debtor could not "step into the shoes of
their attorney and assert a claimfor [attorney's] fees as an
adm ni strative expense"” pursuant to Sections 330(a) and
503(b) (2) of the Bankruptcy Code. The court noted that "[i]t
is not only the nature of the claimwhich is given priority,

but the statute [al so] specifies the person to whomthe claim

“ An entity may qualify as a creditor for post-

petition obligations pursuant to Section 101(10)(B) if it has
"a claimagainst the estate of a kind specified in section
348(b), 502(f), 502(g), 502(h), or 502(i) of this title."
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is payable." The court further reasoned that the "all owance
of attorney's fees pursuant to Section 503(b)(2) presune[s]
its ability to approve the requested fees prior to their
paynent." That ability is |ost when the debtor pays the
attorney and then seeks rei nbursenent fromthe estate.

For the reasons stated in Brown, the court concl udes
that the debtor has failed to establish entitlenent to an
adm ni strative clai munder Section 503(b)(2) of the Bankruptcy
Code.

C. Section 503(b)(1)(A.

The debtor alternatively relies upon Section
503(b) (1) (A) for the all owance of her adm nistrative expense
claim Section 503(b)(1)(A) provides for an adm nistrative
expense claim after notice and hearing, for "the actual,
necessary costs and expenses of preserving the estate .

Unli ke Sections 503(b)(2), (3) and (4), this provision
contains no enunerated limtations as to the kind of applicant
who can nmake a claim
1. Can the debtor make a derivative claimfor
attorney's fees and costs under Section
503(b) (1) (A where the court has not

previ ously approved the attorney's
enpl oynent ?

At | east one court has concluded that a party may

not make a claimfor attorney's fees paid to an attorney whose
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enpl oynent has not been previously approved by the court
pursuant to Section 327 of the Bankruptcy Code. InlInre

Marlin Gl Co., 83 B.R 50, 52 (Bankr. D. Colo. 1988), the

court refused to all ow the debtor's adm nistrative expense
claimfor its paynent of attorney's fees under Section
503(b)(1)(A). In its reasoning, the court pointed out that:

The Bankruptcy Code contains numerous
and detail ed provisions concerning the
enpl oynent of professional persons and their
conpensation and paynent: See 11 U . S.C. 8§
327, 328, 330 and 503(b)(2). In light of
t hese provisions, Congress cannot have
i ntended that a professional person could
sidestep the specific requirenments set forth
and cone in later and cl ai m paynent under
t he general provision of 8§ 503(b)(1)(A) as
an actual necessary cost of preserving the
estate. Nor was it contenpl ated that
prof essional s such as attorneys, could enter
into executory contracts pre-petition and
have the Debtor assunme such a contract and
thus avoid the scrutiny of the Court and the
ot her creditors under the Code provisions
cited, supra.

Al though Marlin Ol nmakes an excellent point, in

Brown, 82 B.R at 871, the court did not rule out the
possibility that in exceptional circunstances the totality of
the circunmstances and the benefit to the estate m ght outweigh

t he consi derati ons and concerns articulated in Marlin GQl. The

court cautioned, however, that "the burden upon the cl ai mant

woul d be heavy in a Chapter 7 bankruptcy case.” |1d. The court
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found that the debtor had failed to neet that burden on the
facts of that case. 1d.

On the other hand, in Scott v. Mechem Fi nancial, Inc.

(In re Mechem Financial, Inc.), 152 B.R 57, 60-61 (Bankr. WD

Pa. 1993), the court found that that the debtor's sharehol der's
efforts in obtaining and providing information to the trustee
justified the all owance of an adm nistrative expense for his
attorney's fees and costs.>

For the reasons enunerated in Section Ill. A above,
the court concludes that no such exceptional circunstances are
present here. To the contrary, the debtor's actions hindered
the trustee's admnistration of the estate and substantially
i ncreased her costs of admnistration. The court wll

t heref ore adopt the reasoning explicated in Marlin G 1 and

Brown. Accordingly, the court determ nes that the debtor is
not entitled to an administrative claimpursuant to Section
503(b) (1) (A for her attorney's fees and costs where the court

has not previously approved the enpl oynent of the attorney.

® The court focused exclusively on the claimant's

unique role in the case and his substantial contribution to
the adm nistration of the estate. The court did not address
the issues raised in Marlin G| or discuss the actual and
necessary el enment of Section 503(b)(1)(A).
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2. The requisite el enments of
Section 503(b)(1)(A).

Alternatively, the court determ nes that the debtor
has failed to establish the requisite elenments of Section
503(b)(1)(A). A party making a claimpursuant to Section
503(b) (1) (A) nust establish that the expenses are (1) actua
and necessary and (2) have benefited the estate in sone

tangible way. 3 L. King, Collier on Bankruptcy, § 503.06[ 3]

(15'" ed. rev. 2001).

a. Actual and necessary.

Under the statute, the court is required to
"scrutinize claimned expenses for waste and duplication to
ensure that the expenses are indeed actual and necessary.”
Condere, 251 B.R 695. Here the debtor nmakes a claimfor
$17, 000, conprised of $16,000 in attorney's fees and $1,000 in
expenses.

The debtor testified that her adm nistrative claim
represents anounts she personally paid in connection with the
Pennsyl vani a probate case (Docunment No. 110, transcript of
final evidentiary hearing held on August 10, 2001, at page 30,
lines 16-22). The debtor's testinobny was general -- not
specifically identified with particular services or costs --

and did not withstand cross-exam nation. |In addition, the
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debtor's own docunentary exhibits do not support the debtor's
testinmony as to the total anount she paid in attorney's fees
and costs in the probate case. The court, therefore, does not
credit the debtor's testinony as to the expenses she cl ai ns.

In addition, the docunentary exhibits do not provide
the detail and precision that is required by Section 503(b)
for the all owance of an adm nistrative expense. Although it
is apparent that the debtor and her brother did pay sone noney
intheir efforts in the probate case, the evidence does not
permt the court to determine with any confidence the exact
anounts or purposes of those expenditures.

At the hearing, the court admtted into evidence the
debtor's summary of expenditures (Debtor's Exhibit No. 8) and
copi es of invoices, checks, and receipts (Debtor's Exhibit
Nos. 8a, 8b, 8c, and 12 and Trustee's Exhibit No. 3) in
support of the debtor's claim The debtor's summary of
expenditures (Debtor's Exhibit No. 8) shows a total
expendi ture anount of $22,077.27, which exceeds the debtor's
requested admi ni strative claimby $5,077.27, $3,221 of which
is attributed to attorney's fees and $1, 856.21 of which is
attributed to costs. The debtor testified that this surplus
corresponds to fees and costs paid by Stephen Lickman in

connection with the Pennsyl vani a probate case (Docunent No.
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110, transcript of final evidentiary hearing held on August
10, 2001, at page 28, lines 4-10). The checks and receipts
admtted into evidence show paynents of $15,250 in attorney's
fees and $113 in costs.® The debtor contends that the
docunentary evi dence supports her request for $16,000 in
attorney's fees and $1,000 in costs.

The evi dence unequi vocal |y establishes, however,
t hat Stephen Lickman's paynents in the Pennsyl vani a probate
case were substantially equal to the debtor's, not the
substantially small er anount described in the debtor's
testinony. Ignoring for the nonent the probative wei ght of
t he evidence, the evidence reflects that the debtor paid
$5,875 in attorney's fees and $57 in costs (Debtor's Exhibit
Nos. 81, 8c, and 12), Stephen Licknman paid $5,875 in
attorney's fees and $56 in costs (Debtor's Exhibit Nos. 8a,
8b, 8c, and 12), and a third party, Robert Dizak, paid an
initial $3,500 retainer on the debtors' behalf (Trustee's

Exhi bit No. 3, Document No. 110, transcript of fina

® Debtor's Exhibit No. 12 contains copies of the
front portion of six checks -- three are drawn on Nati onsbank
and are made by the debtor, two are drawn on Wells Fargo Bank
and are made by Stephen Lickman, and one is a carbon copy of a
bank draft drawn on Wells Fargo Bank. Trustee's Exhibit No. 3
is a copy of the front portion of a check drawn on Marine
M dl and Bank and made by Robert D zak.
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evidentiary hearing held on August 10, 2001, at page 27, lines
20-22).7

The court al so notes that the probative wei ght of
t he checks attributed to the debtor's direct paynents of
$5,875 in attorney's fees is considerably di mnished by the
absence of any actual evidence that the checks were ever
negotiated. In addition, the |awers' invoices in the record
do not reflect any credit for these alleged paynents (Debtor's
Exhi bit No. 12), suggesting that the payments were never made.?®

The invoices, on the other hand, do corroborate
Robert Dizak's paynment of a $3,500 retainer. The debtor
testified that Robert Dizak paid the retainer on her behal f as
a loan (Docunment No. 110, transcript of final evidentiary
heari ng held on August 10, 2001, at page 27, lines 20-22).
There is no evidence in the record, however, as to whether or

not the debtor repaid any of the nonies to Robert D zak. The

" Although the Wells Fargo bank draft copy does not

contain a signature or otherw se reveal who purchased the
draft, the court attributes the paynent to Stephen Licknman
because all of the other checks in evidence that were drawn on
t hat bank were nmade by Stephen Lickman rather than the debtor.
Al so, the evidence denonstrates a clear pattern of the debtor
and Stephen Licknman maki ng paynents in identical anpbunts at
identical tinmes and attributing the $2,000 Wells Fargo bank
check to Stephen Lickman is consistent with this pattern.

8 The record contains only invoices for services
provi ded during the nonths of Decenber 1998, January 1999, and
April 1999.
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debt or cannot therefore establish that she actually nade this
paynent .

In addition, the debtor offered no evidentiary
support, other than general testinony that the court does not
credit, for $750 in attorney's fees, $114 in filing costs, and
all of the costs attributed to expenses for |aw books,
phot ocopi es of discovery material, travel, conputer, postage,
and tel ephone® as scheduled in the debtor's summary of
expenditures (Debtor's Exhibit No. 8).'° The debtor cannot
therefore establish these fees and costs.

Accordi ngly, the debtor has established at nost
actual expenses of $5,875 in attorney's fees and $57 in costs.

In addition to establishing that the anmounts cl ai ned
as admini strative expenses were actually expended, the debtor
nmust al so denonstrate that the expenses claimed were necessary
for the preservation of the bankruptcy estate. For exanpl e,

inln re Washington-St. Tanmany El ectric Cooperati ve, Inc.,

111 B.R 555, 560 (Bankr. E.D. La. 1989), the court concl uded

that electricity that was actually delivered and used was

® These costs are apparently costs the debtor clains

to have paid, not costs incurred by the attorneys representing
t he Li ckmans.

1 The court cal cul ates these ampunts based upon the
debtor's claimfor $16,000 in attorney's fees and $1,000 in
cost s.
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necessary to the debtor's continued operations. Sinmilarly, in
Condere, 251 B.R at 695, the court concluded that a
creditor's "efforts to |l ocate a viable purchaser for the
debtor” were necessary to the preservation and/ or enhancenent
of the assets of the estate.

To support her contention that her efforts were
necessary for the preservation of the estate, the debtor
testified that she engaged counsel in the Pennsyl vania probate
case to establish a bond, prevent the executrix fromtaking
noney out of the probate estate, and to determ ne whet her and
to what extent the executrix dissipated nonies belonging to
Ti bey Pfeiffer before and after her death (Docunent No. 110,
transcript of final evidentiary hearing held on August 10,
2001, at pages 20, 25, and 26). The debtor further testified
that the executrix was a non-resident of Pennsylvania and thus
required to post a bond as a matter of state | aw (Docunent No.
110, transcript of final evidentiary hearing held on August
10, 2001, at page) and because the executrix was inproperly
adm ni stering the probate assets.

The evi dence before the court corroborates the
debtor's testinony as to the fact that she and her brother
initiated action in the probate court and the nature of the

all egations made in that action. The evidence al so shows that
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a bond was posted. There is no evidence in the record,
however, as to the nerits of the debtor's position in the
Pennsyl vani a probate case other than the debtor's sel f-serving
testinmony that the court does not credit.

For exanple, there is no objective evidence in the

record that supports the debtor's contentions as to the
executrix' inproprieties and nmal feasance. The debtor herself
testified that the O phan's Court has not yet determ ned these
clai ns agai nst the executrix (Docunent No. 110, transcript of
final evidentiary hearing held on August 10, 2001, at pages
20, 25, and 26).' Sinmilarly, there is no objective evidence
in the record that the executrix is a non-resident of
Pennsyl vania and thus statutorily required to post a bond.
The court entered the decree inposing the bond by stipulation
of the parties (Docunent No. 110, transcript of final
evidentiary hearing held on August 10, 2001, at pages 64,
lines 17-25), and did not nake any findings as to the
necessity of the bond. There has been no claim nmade agai nst
t he bond.

The court cannot find, therefore, that the debtor's

efforts in probate court (including the filing of clains

1 The debtor's clains agai nst the executrix were

sold by the trustee to Marcy Shain. The only existing clains
at this tinme are those of Stephen Lickman.
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agai nst the executrix, requests for discovery, or the securing
of a bond) were necessary to recover nonies for the benefit of
t he bankruptcy estate or to prevent the dissipation of the
bankruptcy estate asset. The court also cannot find that the
debtor's efforts in state court secured a bond required by
Pennsylvania law. Al the court can determne is that the
executrix in fact posted a bond by stipulation after the
Li ckmans began their litigation in the probate court.

On this record, therefore, it does not appear that
t he debtor has established that her actions taken in the
Pennsyl vani a probate case were necessary for the preservation
of the assets of the estate.

b. Tangi ble Benefit.

Under Section 503(b)(1)(A), the debtor nust also
establish that the services provided a tangible benefit to the
bankruptcy estate. The issue of whether an administrative
cl ai mant has benefited the bankruptcy estate is a "question of

fact for the court to determne." Alumi Hotel, 203 B.R at

630. "Each case is judged subjectively." Broadcast Corp. of

Ceorgia v. Broadfoot (In re Subscription Tel evision of Geater

Atlanta), 789 F.2d 1530, 1532 (11'" Gr. 1986). But see

Patient Education Media, 221 B.R at 102 ["The 'benefit' test

is an objective one."].
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Regar dl ess of whether a subjective or objective
standard is used, the debtor nust denpbnstrate "an actual
concrete benefit to the estate before a claimis all owabl e

as an administrative expense." Subscription Tel evision

of Greater Atlanta, 789 F.2d at 1532, quoting Broadcast Corp.

of Georgia v. Broadfoot (In re Subscription Tel evision of

Greater Atlanta), 54 B.R 606, 613 (N.D. Ga. 1985) (I nternal

guotations omtted). An admnistrative claimfor services or
costs for which the benefit is speculative or not fully
realized, therefore, is not be entitled to adm nistrative
expense, even should the services ultimately result in a
substantial and concrete benefit in the future. 1d.

O her than securing the bond to satisfy a statutory
requirement, this is exactly the category into which the
debtor's adm nistrative claimfalls. The Lickmans' clains
agai nst the executrix were speculative at the time the debtor
incurred the fees and costs. The trustee then sold the asset
and term nated the estate's clains agai nst the executrix. The

trustee made no cl ai magai nst the bond.'?

12 |'f the other beneficiaries, including Stephen
Li ckman, pursue clai ns agai nst the executrix in connection
with the probate estate, the bond nay benefit them
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| ndeed, the trustee represented in her notice of sale
of those clains that, even if the debtor's clains were
meritorious, the expense in investigating and prosecuting those
clainms in the Pennsylvani a probate case would be prohibitive in
vi ew of the acrinonious and contenti ous posture of the
l[itigants. The benefit, if any, resulting fromthe debtor's
actions in obtaining discovery, initiating action against the
executrix for her alleged nal feasance, and securing the bond
agai nst further nal feasance, therefore, is too speculative to
establish a tangi ble concrete benefit as required by Section
503(b) (1) (A).

The debtor's efforts in securing a bond to satisfy a
statutory requirenent inplicate slightly different
consi derations. The court determned in Section I11.C 2.a.
above that the debtor had failed to establish that the bond was
necessary to the preservation of the bankruptcy estate asset.
Had t he debt or established the necessity of the bond, however,
t here m ght have been sonme benefit to the bankruptcy estate

fromthe debtor's efforts to secure that bond, regardl ess of
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whet her the surety of the bond ever paid a claimon the bond.*®
The court need not reach this issue, however, because the
debtor failed to establish the necessity of the bond.

Even had the debtor established that the securing of
the bond in the probate case was necessary in the probate case,
the court woul d have been unable to determ ne the debtor's
entitlement to an adm nistrative claimbecause the invoices in
evi dence do not provide sufficient detail for the court to
determ ne what expenses were associated wth securing the
posting of the bond. First, the invoices do not cover the
entirety of the period for which the debtor seeks
rei mbursenent. Second, the invoices contain a cursory sunmary
of work perforned that does not relate the services to the
anounts charged. Third, the invoices do not contain any tine
records that show specifically the services and the tine

expended. Fourth, the total anount of attorney's fees incurred

13 For exanple, in A abana Surface M ning Conmmi ssion

V. NNP. Mning Co. (Inre NP. Mning Co.), 963 F.2d 1449,
1458 (11'" Cir. 1992), the court concluded that penalties
i mposed by the Al abana Surface M ning Conm ssion were entitled
to adm nistrative expense status because they furthered a
"policy of ensuring conpliance by trustees wth state | aw

: " Simlarly, it would be reasonable to expect that
services provided to secure a bond required by state | aw woul d
benefit the bankruptcy estate sufficiently to establish
entitlement to the allowance of an adm nistrative expense in
sone anmount for the reasons advanced in N. P. M ning.

33




is clearly unreasonable in relation to the services provided --
securing a bond required by statute. It would not take much in
the way of attorney's fees to seek and secure conpliance with
such an obvious and sinple statutory requirenent.

In addition, the court is required to determ ne the
reasonabl eness of attorney's fees using factors enunerated by

Johnson v. Georgi a H ghway Express, Inc., 488 F.2d 714, 717-19

(5" Cir. 1974). Those factors are: (1) the time and | abor

i nvol ved; (2) the novelty and difficulty of the questions; (3)
the skill requisite to performthe | egal services properly; (4)
the preclusion of other enploynent by the attorney due to
acceptance of the case; (5) the custonmary fee; (6) whether the
fee is fixed or contingent; (7) the limtations inposed by the
client or the circunstances; (8) the anmount involved and the
results obtained; (9) the experience, reputation, and ability
of the attorneys; (10) the undesirability of the case; (11) the
nature and |l ength of the professional relationship with the
client; and (12) awards in simlar cases. |d.

In In re Finevest Foods, Inc., 159 B.R 972, 981

(Bankr. MD. Fla. 1993), the court denied an application for
adm ni strative expense because there was insufficient evidence
upon which to determ ne the reasonabl eness of the fees under

t hese standards. Simlarly, the record in this case contains
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i nsufficient evidence to deternm ne the reasonabl eness of the
anounts requested by the debtor using the factors enunerated in

Ceor gi a H ghway Express.

For all of the reasons stated above, therefore, the
debtor has failed to establish all of the elenents required to
justify the allowance of an adm nistrative expense claim
pursuant to Section 503(b)(1)(A).

I V.

The debtor has failed to carry her heavy burden of
persuasion with respect to her entitlenent to an adm nistrative
expense claimfor her |egal expenses and costs incurred in
connection with the Pennsyl vani a probate case. The debtor's
claimfor adm nistrative expense falls short of every statutory
requi renent. The court concedes that the debtor's efforts may
have benefited the estate to sone degree. The trustee,
however, had the obligation and the right to take action, as
appropriate, to protect and adm nister the estate asset in the
Pennsyl vani a probate court.

For the reasons stated above, the court will enter a
separate final order:

1. denying the debtor's notion to dismss the

trustee's objection;
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2. sustaining the trustee's objection to the
debtor's application; and

3. denying the debtor's application for
adm ni strative expense claim

DONE and ORDERED at Tanpa, Florida, this 21°' day of

Febr uary, 2002.

/sl C. Tinothy Corcoran, II
C. TI MOTHY CORCORAN, I11
United States Bankruptcy Judge

Certificate O Service

| certify that a copy of this order was served by
United States Mail to the foll ow ng persons:

Paul a Li cknman, Debtor, 2832 Lawt herwood Pl ace, Dall as, Texas
75214

Gerald J. D Anbrosio, Esquire, Attorney for Debtor, Post
O fice Box 759, Boca Raton, Florida 33429

Lynnea Concannon, Esquire, and Sean D. Concannon, Esquire,
Attorneys for Trustee, Post Ofice Box 533987, Ol ando,
Fl orida 32853

Marie E. Henkel, Chapter 7 Trustee, 3560 S. Magnolia Avenue,
Ol ando, Florida 32806

United States Trustee, 135 W Central Boul evard, Suite 620,
Ol ando, Florida 32801

Dat ed: February 21, 2002 By: /sl

Deputy derk
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